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RECENT CASES 

Contracts — Interpretation — Writing and Printing. — B. F. Sturte- 
vant Co. v. Fireproof Film Co., N. Y. L. J., December i, 1915 (Or. of 
Appeals). — The plaintiff sent a contract to defendants, typewritten upon 
their office stationery, at the bottom of which were printed in small type 
certain conditions and exceptions to which no reference was made in 
the body of the contract. Held, such conditions and exceptions do not 
become part of the contract. 

Where part of a contract is written and part is printed, and the written 
and printed parts are apparently inconsistent or there is reasonable doubt 
as to the -sense and meaning of the whole, the words in writing will control 
the construction of the contract. 6 Ruling Case Law, p. 847; City of 
Chicago v. Weir, 165 111. 582; Mansfield Mach. Works v. Lowell Common 
Council, 62 Mich. 546. The reason for the rule is, that the part which is 
specially put into a particular instrument is naturally more in harmony 
with what the parties intend, than the other. Daly v. Busk Tunnel Ry. 
Co., 129 Fed. 513 ; Joyce v. Realm Marine Ins. Co., L. R. 7 Q. B. 580. The 
courts are agreed that if reference be made in the contract to written or 
printed terms contained in another instrument, such instrument becomes 
part of the contract; a fortiori, then, reference to printed matter, con- 
tained on the same paper as the contract, will make the matter referred to 
a part of the contract. Barton v. Traveler's Ins. Co., 84 S. C 209. If the 
written and printed portions be not inconsistent and irreconcilable, they 
must be made to harmonize. Soucy v. Obert Brewing Co., 180 111. App. 
69; Wheeling R. R. Co. v. Gourley, 99 Pa. St. 171. In the instant case, 
the court seems reasonably to have been influenced by the fact that the 
typewritten words appeared above the printed form, and the page number- 
ing intervened. But since there is a positive duty on the court to construe 
the contract on a consideration of the whole instrument and not on 
detached portions, and since, further, it was possible to harmonize the 
two, the court should have made an attempt to do so. The printed form 
adopted for general use should be disregarded only so far as it appears 
that it was the intention of the parties to change or reject such printed 
stipulation. See Frost's Detroit Lumber, Wooden-Ware Works, etc. v. 
Miller's, etc., Ins. Co., 37 Minn. 300. 

A. N. H. 

Damages — Personal Injuries — Mental Anguish — Proximate or Re- 
mote.— St. Martin v. N. Y., N. H. & H. R. R. Co., 94 Atl. (Conn.) 
279. — Held, that mental anguish due to plaintiff's inability to be with his 
dying wife and subsequent remorse at her grave because he was unable 
to see her before her death are too remote elements of damage to be con- 
sidered in an action for personal injuries. 

The general rule has come to us from England that mental anguish and 
suffering resulting from negligence unaccompanied by injury to the person 
cannot be the basis of an action for damages. Lynch v. Knight, 9 H. L. 
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Cases 5775 Hokks v. R. R., L. R. 10 Q. B. 122. Such is the rule to-day 
in all actions ex contractu and ex delicto, with modifications. Mentser v. 
W. U. Tel. Co., 93 Iowa 752. Considering that sufferings of mind and 
body usually act reciprocally on each other, damages are allowed for 
mental suffering consequent upon physical injury. Seger v. Town of 
Barkhamstead, 22 Conn. 290. Still it must result directly from the injury 
or be the natural and proximate consequence of it Sullivan v. Ry., 197 
Mass. 152; Chicago City Ry. v. Anderson, 182 111. 298. The courts, how- 
ever, are divided in deciding what mental suffering is to be considered 
proximate, the difficulty seeming to arise' as to the causal connection 
between the injury and the resultant damages. It has been held that 
mortification due to one's appearance is a result of the injury is sufficiently 
allied to allow recovery. Cray v. Wash. Water Power Co., 36 Wash. 665 ; 
but contra, Linn v. Luquesne, 204 Pa. St. 511 ; So. P. Co. v. Hetsu, 135 Fed. 
274. However, the courts seem to be unanimous in disallowing recovery 
where the anguish arises from worry concerning matters apart from the 
injury, which, although they may affect him, are caused by some conception 
arising from a different cause. Chicago v. McLean, — 111. — ; Keyes v. 
Ry., 30 Minn. 290; Atchison Ry. Co. v. Chaner, 57 Kansas 41. The prin- 
cipal case seems to follow the authorities, which draw an artificial line 
where facts similar to its facts exist. In drawing this line the courts 
consider the mental anguish as too remote, although primarily caused by 

the defendant's acts. _ 

J. McD. 



Death — Contributory Negligence of Parent. — Dabrinsky v. Penn. 
Co., 94 Atl. (Pa.) 269.— Held, contributory negligence of one parent will 
bar recovery by the other parent for the death of their minor child, the 
negligence of the parent in charge of the child being imputed to the parent 
who seeks to recover. 

The administrator of the estate of a deceased child may recover damages 
for its wrongful death though the parents or other persons having charge 
of the child were guilty of contributory negligence. City of Birmingham v. 
Crane, 56 So. (Ala.) 723. And this is so though the parent may be the 
sole distributee of the child's estate, Nashville Co. v. Busbee, 139 S. W. 
(Ark.) 301, and may be himself acting as administrator. McKay v. Syra- 
cuse Ry. Co., 208 N. Y. 359; Southern R. R. v. Shipp, 53 So. (Ala.) 150. 
But on the other hand Illinois holds that in a suit by the administrator 
for the death of a child the right of the administrator to recover is barred 
by the contributory negligence of the child's parents. Ohnesorge v. C. C. 
R. R., 259 111. 424; Thomas v. Anthony, 179 HI- App. 463. In such a case 
if the parent is the real beneficiary, his contributory negligence will be 
imputed to the child, though the action is by the administrator. Feldman 
v. Detroit Ry., 162 Mich. 486. As to the exact point of the principal case 
there is a square conflict of authority. For contrary holdings see: Bonk 
C. &■ C. Co. v. Leavitt, 109 111. App. 385 ; Phillips v. Denver Grain Co., 
53 Colo. 458 (wife suing as co-plaintiff) ; Potts v. Union Traction Co., 
83 S. E. (W. Va.) 918; Love v. D. J. & C. R. R., 13S N. W. (Mich.) 963. 
See also, Vinnette v. N. P. R. R., 91 Pac. (Wash.) 975; Kuchler v. 



